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REMARKS 

At the time of the Office Action dated June 12, 2007, claims 1-9 were pending and 
rejected in this application. 

Claims 1-3 and 5-6 have been amended, claims 4 and 8 have been cancelled, and new 
claim 10 has been added. Care has been exercised to avoid the introduction of new matter. 
Specifically, claim 1 has been amended by incorporating the limitations of claim 4 therein, and 
consequently claim 4 has been cancelled. Claims 1-3 and 5-6 have also been amended to clarify 
the limitations recited therein. New claim 10 finds adequate descriptive support throughout the 
originally-filed disclosure, for example, in paragraphs [0050]-[0059]. Applicants submit that the 
present Amendment does not generate any new matter issue. 

On page 2 of the Office Action, the Examiner objected to claim 1. In response, 
Applicants note that claim 1 has been amended in the manner suggested by the Examiner. 

Claims 1-9 are Rejected under 35 U.S.C. § 101 

On page 2 of the Office Action, the Examiner asserted that the claimed invention, as 
recited in claims 1-9, is directed to non-statutory subject matter. This rejection is respectfully 
traversed. 

On page 2 of the Office Action, the Examiner specifically asserted the following: 

Claims 1-9 are rejected under 35 U.S.C 101 because it is both system and method claims which is 
directed to non- statutory subject matter. Claims 1-9 should be method claims or system claims, 
examiner interprets claims 1-9 as method claims because all dependent claims are method claims. 
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Applicants are entirely unclear as to the Examiner basis for rejecting the claims under 35 

U.S.C. § 101. Both system and method claims are statutory subject matter, and combinations of 

system and method claims are statutory subject matter. In this regard, reference is made to 

M.P.E.P. § 2106(II)(A), which states: 

Office personnel have the burden to establish a prima facie case that the claimed invention as a 
whole is directed to solely an abstract idea or to manipulation of abstract ideas or does not produce 
a useful result. Only when the claim is devoid of any limitation to a practical application in the 
technological arts should it be rejected under 35 U.S.C. 101. Compare Musgrave, 431 F.2d at 893, 
167 USPQ at 289; In re Foster, 438 F.2d 1011, 1013, 169 USPQ 99, 101 (CCPA 1971). Further, 
when such a rejection is made, Office personnel must expressly state how the language of the 
claims has been interpreted to support the rejection. 

The Examiner, however, has not made any prima facie case. Instead, the Examiner's has merely 
concluded that the claimed invention, as recited in claims 1-9 is directed to non-statutory subject 
matter without explaining why. 

With regard to claim 8, Applicants note that claim 8 has been cancelled, and as such, the 
Examiner's rejection of claim 8 is moot. Therefore, for the reasons presented above, Applicants 
respectfully solicit withdrawal of the imposed rejection of claims 1-7 and 9 under 35 U.S.C. § 
101. 

Claims 4-6 are Rejected under the Second Paragraph of 35 U.S.C. § 112 

On page 3 of the Office Action, the Examiner asserted that claims 4-6 are indefinite for 
failing to particularly point out and distinctly claim the subject matter which Applicants regard as 
the invention. This rejection is respectfully traversed. 
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Applicants respectfully submit that the Examiner has failed to establish a prima facie case 
of indefiniteness under the second paragraph of 35 U.S.C. § 112. M.P.E.P. § 2173.02 states the 
following: 

If upon review of a claim in its entirety, the examiner concludes that a rejection under 35 U.S.C. 
112, second paragraph, is appropriate, such a rejection should be made and an analysis as to why 
the phrase(s) used in the claim is "vague and indefinite" should be included in the Office action, 
(emphasis added). 

As stated in Metabolite Labs., Inc. v. Lab. Corp. of Am. Holdings , 1 "[o]nly when a claim 
remains insolubly ambiguous without a discernible meaning after all reasonable attempts at 
construction must a court declare it indefinite." 

As to the Examiner's confusion with regard to the terms "assumed waiting time," "actual 
waiting time," and "new assumed waiting time." In this regard, Applicants note that the term 
"assumed" is used synonymously with term "estimated," such that "assumed waiting time" can 
also be read as "estimated waiting time." 

Thus, based upon the specification and claims, the assumed/estimated waiting time is 
used. However, once an actual waiting time has been determined, the actual waiting time can be 
used to replace the old assumed/estimated waiting time with a new assumed/estimated waiting 
time. Applicants are unclear as to why the Examiner considers this concept to be indefinite. 

Regarding the Examiner's assertion that the term "statistical measure" is unclear and 
indefinite, Applicants respectfully yet vigorously disagree. Given the broadest reasonably 
interpretation of the term "statistical measure," as claimed," one having ordinary skill in the art 

1 370 F.3d 1354, 1366, 71 USPQ2d 1081, 1089 (Fed. Cir. 2004). 
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would interpret this term as a measure that uses statistics and that the measure also employs the 
actual waiting time period. Although the Examiner's asserts that "it is only one period of time 
that does not have a mean," the term "statistical measure," given its broadest reasonable 
interpretation, is (i) not limited to just a mean, and (ii) is not limited to just the actual waiting 
time period. Instead, the term "statistical measure" can be any statistical measure that includes at 
least the actual waiting time period. 

Thus, for the reasons stated above, Applicants submit that the imposed rejection of claims 
4-6 under the second paragraph of 35 U.S.C. § 112 has been overcome and, hence, Applicants 
respectfully solicit withdrawal thereof. 

Claims 1-3 and 8-9 are Rejected Under 35 U.S.C. § 102 for Anticipation baseed 
upon "The Application of Petri Nets to Workflow Management" (hereinafter 
Van Per Aalst) 

Independent claim 1 has been amended to include the limitations previously presented in 
claim 4, which the Examiner admits is not identically disclosed by Van Der Aalst. Therefore, 
this rejection is respectfully traversed. 
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Claims 4-9 are Rejected Under 35 U.S.C. § 103 for Obviousness baseed upon 
Van Per Aalst in view of Choy et al., "Efficient Fault-Tolerant Algorithms for 
Distributed Resource Allocation" (hereinafter Choy) 

On pages 9 and 10 of the First Office Action, the Examiner concluded that one having 
ordinary skill in the art would have been motivated to modify Van Der Aalst in view of Choy to 
arrive at the claimed invention. This rejection is respectfully traversed. 



In the paragraph spanning pages 9 and 10 of the First Office Action, the Examiner stated 
the following: 

As best understood assumed waiting time is the actual waiting time that is the time required after 
allocation request until said first resource is available which is before the execution of the second 
activity. Van discloses that the resource is allocated in advance before the execution time . (Pg. 22, 
section: 4.3, paragraph 1, lines 4-7 "It is important to note that the fact that if a task can be 
executed for a specific case, then this does not mean that the task is executed directly. For 
example, if a task is to be executed by an employee, then the employee has to be available and 
willing to execute the task."). Van did not disclose that waiting time is the time required after 
resource allocation request until the availability of the resource, however, Choy et al discloses the 
above limitation (Pg. 2, paragraph 2, lines 2-4 "Response time which measures the time delay 
between a process wishing to access the resources and it actually being able to do so"). Therefore 
it will be obvious to one of ordinary skill in the art at the time of the invention was made to 
incorporate the teaching of Choy et al. into Van's because one of ordinary skill in the art would be 
motivated to better synchronize the resource allocation and scheduling and measure the system 
performance by better managing time. 

At the outset, Applicants respectfully disagree with the Examiner's assertion that Van Der Aalst 
teaches that " the resource is allocated in advance before the execution time." The Examiner's 
cited passage of section 4.3, lines 4-7 of paragraph 1, is silent as to the resource being "allocated 
in advance," as asserted by the Examiner. Instead, Van Der Aalst states that a task may not be 
executed, for example, because an employee is on holiday or is having lunch. Absent from this 
teaching, however, is a statement that the employee has been allocated prior to the execution 
time. Instead, this passage can be read as stating that allocation of a resource may not be proper 
until a trigger is met (e.g., the employee is available). Thus, Applicants respectfully submit that 
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the Examiner has read into the teachings of Van Der Aalst more than what Van Der Aalst 
actually teaches. 

The Examiner then asserted that Cho teaches "that waiting time is the time required after 
resource allocation request until the availability of the resource" (i.e., the limitation that Van 
allegedly does not teach). Applicants disagree with the Examiner's characterization of pg. 2, 
paragraph 2, lines 2-4. As claimed, the assumed waiting time period is "a time required after an 
allocation request until said first resource is actually available for said second activity " (emphasis 
added). Thus, the assumed waiting time period (i.e., time delay) is attributable to the first 
resource. Cho, however, is silent as to this distinction. Specifically, Cho doesn't clarify as to the 
reason for the "time delay between a process wishing to access the resources and it actually be 
able to do so." This time delay, as taught by Cho, could be the result, for example, of the process 
not being ready for the resource, some delay caused by other process/resource/entity, or some 
combination of these factors. Thus, the Examiner cannot properly assert that Cho teaches this 
missing limitation. 

As to the Examiner's proposed rationale for incorporating the teachings of Choy into Van 
(i.e., one of ordinary skill in the art would be motivated to better synchronize the resource 
allocation and scheduling and measure the system performance by better managing time), 
Appellants are unclear where factual support for this motivation is support by either Choy or 
Van. Instead, it appears that the Examiner has obtained this asserted motivation from 
Applicants' own disclosure. Since the only apparent motivation of record to arrive at the claimed 
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invention is found in Applicants' disclosure, the Examiner has failed to factually establish the 
requisite rationale to support the legal conclusion of obviousness under 35 U.S.C. § 103. 2 

Therefore, for the reasons stated above, Applicants respectfully submit that the imposed 
rejection of claims 4-9 under 35 U.S.C. § 103 for obviousness based upon Van Der Aalst in view 
of Choy is not viable and, hence, solicit withdrawal thereof. 

Applicants have made every effort to present claims which distinguish over the prior art, 
and it is believed that all claims are in condition for allowance. However, Applicants invite the 
Examiner to call the undersigned if it is believed that a telephonic interview would expedite the 
prosecution of the application to an allowance. Accordingly, and in view of the foregoing 
remarks, Applicants hereby respectfully request reconsideration and prompt allowance of the 
pending claims. 

Although Applicants believe that all claims are in condition for allowance, the Examiner 

is directed to the following statement found in M.P.E.P. § 706(11): 

When an application discloses patentable subject matter and it is apparent from the 
claims and the applicant's arguments that the claims are intended to be directed to such patentable 
subject matter, but the claims in their present form cannot be allowed because of defects in form or 
omission of a limitation, the examiner should not stop with a bare objection or rejection of the 
claims. The examiner's action should be constructive in nature and when possible should offer a 
definite suggestion for correction, (emphasis added) 

To the extent necessary, a petition for an extension of time under 37 C.F.R. § 1.136 is 
hereby made. Please charge any shortage in fees due in connection with the filing of this paper, 



2 Panduit Corp. v. Dennison Mfg. Co. . 774 F.2d 1082, 227 USPQ 337 (Fed. Cir. 1985). 
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including extension of time fees, to Deposit Account 09-0461, and please credit any excess fees to 
such deposit account. 



Date: September 12, 2007 Respectfully submitted, 

/Scott D. Paul/ 

Scott D. Paul 
Registration No. 42,984 
Steven M. Greenberg 
Registration No. 44,725 
Phone: (561)922-3845 
CUSTOMER NUMBER 46320 
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